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1 CONTRIBUTING ORGANISATIONS & CONTACT
The present report focuses on the situation of environmental and/or economic, social and cultural (ESC) rights defenders (HRDs) in South Africa. It has been authored collectively by the following organisations:

· Legal Resources Centre (LRC, South Africa)
The Legal Resources Centre (LRC) functions as an independent, client-based, non-profit public interest law clinic which uses the law as an instrument of justice and provides legal services for the vulnerable and marginalised, including the poor, homeless and landless people and communities of South Africa who suffer discrimination by reason of race, class, gender, disability or by reason of social, economic and historical circumstances.

· Global Initiative for Economic, Social and Cultural Rights (GI-ESCR, international)

GI-ESCR (www.globalinitiative-escr.org) is an international non-governmental human rights organization which seeks to advance the realization of economic, social and cultural rights throughout the world, tackling the endemic problem of global poverty through a human rights lens. 
· International Service for Human Rights (ISHR, international)
ISHR is an independent international NGO based in Geneva and with offices in New York and Abidjan, working to promote, support and protect human rights defenders globally, primarily through capacity strengthening, advocacy and strategic litigation with the UN human rights bodies. 
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2 THE SITUATION OF ESC RIGHTS DEFENDERS IN SOUTH AFRICA:
2.1 Environmental rights defenders and the protection against persecution:
Although section 31 of the National Environmental Management Act 107 of 1998 protects “whistle-blowers” from civil and criminal liability, being dismissed, being disciplined, prejudiced or harassed, the LRC and its South African partners have witnessed the intimidation, harassment and attacks on members of rural communities and activists who have either voiced or protested against actions that threaten their rights to an environment that is not harmful to their well-being, water, food and health. Such attacks, intimidation and harassment have been in the form of physical violence that has resulted in the death of an activist, media strategies to discredit activists and general smear campaigns. 
The LRC found that many activists mentioned that politicians and corporate powers involved were too powerful and dangerous and they did not feel that the police or other institutions could protect them. 
As a result of the above, it should be noted that the South African authors of this report experienced great difficulty in preparing the report since the ESC rights and environmental activists were reluctant to speak about the rights violations, out of fear for their lives. 
The South African government, needs to create systems and procedures, beyond the current ones in place, which can facilitate a space wherein environmental and ESC rights activists can raise issues of concern without fear of reprisal or retaliation.  
The section below will provide the Committee with a few examples to illustrate the vulnerability of those defending ESC rights and the environment in South Africa. 
2.2 Examples of Environmental Human Rights Defenders being victimised:
2.2.1 Violence, defamation and smear campaign against the Federation for a Sustainable Environment (FSE):
The FSE is a well know environmental justice activist group based in South Africa. For 14 years, the FSE with the assistance of the LRC and others have undertaken work that assists communities to enforce their environmental and socio-economic rights. 

Some of the major works is as follows:

· Opposing water use licence applications wherein the environment and the community will be impacted by water pollution;
· Opposing environmental authorisation applications wherein the environment will be degraded and polluted to such an extent that communities living within the vicinity will be impacted; 
· Engaging with Government about socio-economic rights linked to environmental pollution and degradation;
· Advocating for an environment that is not harmful to the well-being of communities or the environment;

In general, the main attacks against the FSE have been of a defamatory nature on social media
 with the intent to discredit the FSE in the eyes of the communities it serves. Over and above the media smear campaigns there have been instances, not recorded, wherein the FSE was verbally and physically attacked due to false statements made against the FSE. 
One of the major media incidents occurred this year in May 2018, wherein a consultant for a mine that the FSE has challenged made comments alleging that the “FSE is in favour of coal mining if the bribe is big enough.” These statements are calculated to diminish the willingness of others to associate with the FSE. 
Another incident occurred in August 2018, when Mintails Mining Group announced its liquidation and a question arose as to the environmental rehabilitation of 3 mines connected to the Mintail Group in South Africa.
 FSE has spent the last decade tracking Mintails Mine and the impact of its activities on the environment. Such statements are believed to have angered the community and resulted in the attempted stoning of the FSE’s CEO, its assistants and guests (110 students from the University of Johannesburg) and in threats to their lives during a visit to the Tudor Shaft Informal Settlement on the 10th of August 2018.

2.2.2 Threats and murder in the Xolobeni Community:
The Xolobeni village is situated in the Wild Coast in the Eastern Cape. A mining right over the community’s indigenous land was granted to an Australian mining company, against the express wishes of those who stood to lose their land and livelihoods as a result of the mine’s proposed activities. The major threat of the mine was the environmental degradation of the cultural land that was linked to the community. 

Intra-community tensions between surrounding villages and those directly affected escalated, creating divisions between pro- and anti-mining factions and leading to assaults on community members. 
Mr. Sikhosiphi "Bazooka" Rhadebe was the chairperson of the Amadiba Crisis Committee (ACC), an organisation formed in 2007 by villagers of Xolobeni to fight mining titanium in their area. Mr Rhadebe was murdered at his home on 22 March 2016
. According to media reports on his death, Rhadebe was shot by two men who identified themselves as policemen who were at Mr Rhadebe’s home to question him
. The ACC believes that Mr Rhadebe was murdered because of his determination to prevent mining in the area. Concerns have been raised by the LRC and others about the slow response of the South African Police Services to the investigation of Mr Rhadebe’s death and the failure of the state to provide adequate resources for an investigation of this nature
.
Speaking about the death of this prominent environmental activist, 6 UN Special Procedures
 expressed “Grave concern … at the assassination of Mr. Rhadebe, which appears to be directly related to his role as chair of the ACC, his legitimate human rights work in the promotion of human rights, the protection of the rights of the Xolobeni community, and in this regard the exercise of his right to freedom of association and to freedom of expression in opposition to the mining operations in the area.” They noted “further concern … that individuals expressing opposition to the mining operations in the community have been victims of repeated acts of intimidation, violence and assassinations”.
Bazooka’s death came at a time when international activists opposing mining have had their lives threatened, have been harassed and assaulted, and even killed. The LRC raised the issue of protecting human rights defenders during the 116th Session of the United Nations Human Rights Committee
. In our statement, we called on the Committee to condemn in the strongest terms Mr Rhadebe’s killing, which took place during the session of the Committee.
In addition to the prominent case of the HRD “Bazooka”, over the course of the last 8 years, at least two activists in the community died from poisoning under precarious circumstances. While the community has no doubt that they were murdered for their defence of the land and rights of the community, they could not prove it. 
Over the past few years, members of the community in favour of the mining have started a public campaign of violence and intimidation against their neighbours who oppose it – and face no consequences. They have harassed people at their homes (while armed), and engaged in violent attacks against people who have opposed the mining activity. Various members of the community, including the headwoman, have gone into hiding after a recent spate of attacks on their houses in December 2015 which saw at least five community members hospitalised.

Most disconcerting for the community, however, is the fact that some of the harassment has taken place in the presence of members of the South African Police Services (SAPS). Moreover, SAPS declined for some time to press charges against any of the known perpetrators of violence against the anti-mining protestors. In fact, the police have conducted raids specifically on the houses of people known to oppose the mining, ostensibly looking for guns – and finding none. This community continues to live in fear. 
2.2.3 SLAPP suits on Environmental Attorneys:
In May 2017, an Australian company Mineral Commodities Limited (MRC) sued two environmental justice attorneys and a community activist for defamation after the attorneys and the community activist gave presentations about MRC’s environmentally destructive Tormin mineral sands mine situated on the West Coast.
 Some of the impacts on the community include the failure by the mine to deliver proper socio-economic development  and the destruction of the environment wherein the area could have been used more productively for the community.

This action by the mining company amounts to what is known as SLAPP suits and is intended to send a message to activists working against powerful companies. 
3 Relevant CESCR jurisprudence on ESC rights defenders:
The Committee on Economic, Social and Cultural Rights has long recognised the important work of advocates and defenders of economic, social and cultural (ESC) rights for the fulfilment of the purposes of the International Covenant on Economic, Social and Cultural Rights and that these defenders often face threats and dangers as a consequence of their work. In its Dialogues with States Parties the Committee has highlighted specific instances of harassment and attacks on defenders of ESC rights
 and it has underlined the issue in a number of its General Comments.
 
In 2016, following a horrific rise in killings and harassment of ESC rights defenders, particularly against indigenous peoples and those defending natural resources, the Committee published a public Statement on ‘Human Rights Defenders and Economic, Social and Cultural Rights.’
 The Statement articulates the Committee’s position that any threat or violence against defenders of Covenant rights constitutes a violation of States’ obligations under the Covenant, ‘since human rights defenders also contribute through their work to the fulfilment of Covenant rights’. The Committee also reminds States

‘of their responsibility to ensure that human rights defenders are effectively protected against any and all forms of abuse, violence and reprisal which they might experience while carrying out their work to promote the realization of these rights.’

4 Relevant recommendations to South Africa from other UN human rights bodies 
3.1. UN Treaty Bodies

In its review of the initial report of South Africa under the ICCPR
 (2016), the UN Human Rights Committee made detailed recommendations on human rights defenders. The Committee expressed concern “about reports of threats, intimidation, harassment, excessive use of force and physical attacks, some resulting in deaths, by private individuals and police forces against human rights defenders, in particular those working on corporate accountability, land rights and transparency issues” (§40).
The Committee further recommended to South Africa “that police officials receive adequate training regarding the protection of human rights defenders. The State party should also thoroughly investigate all attacks on the life, physical integrity and dignity of these persons, bring perpetrators to justice and provide victims with appropriate remedies” (§41). It is not clear, at the time of writing, what steps have been taken if any, to comply with this recommendation. 
3.2. UN Special Procedures

In addition to the Communication ZAF 1/2016 from 6 Special Procedures
, the Special Rapporteur on Human Rights Defenders mentioned the case of the murder of Sikhosiphi Rhadebe as emblematic of attacks on environmental defenders
 (2016). 
5 Suggested recommendations for the review of South Africa
We suggest the Committee make the following recommendations to address the rights violations and abuses suffered by ESC rights defenders: 

· On cases of violence or threatened violence by politicians and corporate stakeholders:

The state should: put in place a national law protecting human rights defenders; properly investigate cases of violence against environmental activists; bring perpetrators to justice; and ensure victims have access to effective remedies.

· On the protection of whistle-blowers: 

The state should take steps to implement section 31(4) of National Environmental Management Act 107 of 1998 which states that “notwithstanding the provisions of any other law, no person is civilly or criminally liable or may be dismissed, disciplined, prejudiced or harassed on account of having disclosed any information, if the person in good faith reasonably believed at the time of the disclosure that he or she was disclosing evidence of an environmental risk and the disclosure was made in accordance with subsection (5)”. 
· On protest actions by environmental activists: 

That the state put mechanisms in place to ensure that the police and other authorities are properly trained on the proportionate use of force and peaceful protest management.
�See for example comments by Praveer Tirphati:  


� HYPERLINK "https://twitter.com/praveer65/status/1001294118612602880" �https://twitter.com/praveer65/status/1001294118612602880�, read with � HYPERLINK "https://twitter.com/praveer65/status/1002092625162375168" �https://twitter.com/praveer65/status/1002092625162375168� � HYPERLINK "https://twitter.com/praveer65/status/1001783352201039872" �https://twitter.com/praveer65/status/1001783352201039872�  


� Case numbers: 28687/18; 28688/18 and 28689/18 (Johannesburg High Court)


� � HYPERLINK "https://www.theguardian.com/environment/2016/mar/25/australian-mining-company-denies-role-in-of-south-african-activist" \h �https://www.theguardian.com/environment/2016/mar/25/australian-mining-company-denies-role-in-of-south-african-activist� 


� � HYPERLINK "https://www.dailymaverick.co.za/article/2016-03-24-goodbye-bazooka-wild-coast-anti-mining-activist-killed/" \h �https://www.dailymaverick.co.za/article/2016-03-24-goodbye-bazooka-wild-coast-anti-mining-activist-killed/� 


� � HYPERLINK "https://www.dailymaverick.co.za/article/2018-03-23-wild-coast-bazooka-rhadebes-murder-probe-sabotaged-by-police/" \h �https://www.dailymaverick.co.za/article/2018-03-23-wild-coast-bazooka-rhadebes-murder-probe-sabotaged-by-police/� 


� ZAF 1/2016


� � HYPERLINK "https://tbinternet.ohchr.org/Treaties/CCPR/Shared%20Documents/ZAF/INT_CCPR_CSS_ZAF_23118_E.pdf" \h �https://tbinternet.ohchr.org/Treaties/CCPR/Shared%20Documents/ZAF/INT_CCPR_CSS_ZAF_23118_E.pdf� 


� � HYPERLINK "https://mg.co.za/article/2016-02-12-we-will-die-for-our-land-say-angry-xolobeni-villagers-as-dune-mining-looms-1" �https://mg.co.za/article/2016-02-12-we-will-die-for-our-land-say-angry-xolobeni-villagers-as-dune-mining-looms-1� 


� � HYPERLINK "https://www.news24.com/SouthAfrica/News/australian-company-sues-sa-environmental-lawyers-for-defamation-20170508" \h �https://www.news24.com/SouthAfrica/News/australian-company-sues-sa-environmental-lawyers-for-defamation-20170508� read with � HYPERLINK "https://cer.org.za/news/cer-attorneys-raise-constitutional-defence-in-slapp-suit-and-experts-join-as-friends-of-the-court" �https://cer.org.za/news/cer-attorneys-raise-constitutional-defence-in-slapp-suit-and-experts-join-as-friends-of-the-court� 


� For example: CESCR Concluding Observations on the Philippines, E/C.12/PHL/CO/5-6 (CESCR, 2016), paragraph 11; CESCR Concluding Observations on Thailand, E/C.12/THA/CO/1 (CESCR, 2015); CESCR Concluding Observations on Sri Lanka, E/C.12/LKA/CO/2-4 (CESCR, 2010); CESCR Concluding Observations on Democratic Republic of the Congo, E/C.12/COD/CO/4 (CESCR, 2009); CESCR Concluding Observations on Honduras, E/C.12/HND/CO/2 (CESCR, 2017), paragraph 10.


� See: CESCR General Comment No. 18 on the right to work (article 6), E/C.12/GC/18, paragraph 51; CESCR General Comment No. 23 (2016) on just and favourable conditions of work (article 7), E/C.12/GC/23, paragraph 49.


� UN Committee on Economic, Social and Cultural Rights, Public Statement on ‘Human Rights Defenders and Economic, Social and Cultural Rights’, (October 2016), E/C.12/2016/2.


� Ibid. paragraph 5.


� CCPR/C/ZAF/CO/1


� Working Group on the issue of human rights and transnational corporations and other business enterprises; the Special Rapporteur on the issue of human rights obligations relating to the enjoyment of a safe, clean, healthy and sustainable environment; the Special Rapporteur on the promotion and protection of the right to freedom of opinion and expression; the Special Rapporteur on the rights to freedom of peaceful assembly and of association; the Special Rapporteur on the situation of human rights defenders; and the Special Rapporteur on extrajudicial, summary or arbitrary executions


� A/71/281 ; §1
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